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Stapleton

Project Features
Description:  Mixed use redevelopment of former airport.
Land Ownership:  Public.
Developer’s Interest:  Phased takedown of fee title.
Infrastructure Financing:  TIF, special district, development fees, 

developer advances; $650 million in combined public infrastructure.
Environmental:  Seller remediates to specified standards (residential 

unless City agrees otherwise for infrastructure corridors and open 
space) and obtains an NFA as a condition of conveyance to 
developer; environmental insurance packages.

Entitlements:  Re-zoned as mixed use with vesting of uses and densities.
Other Features:  Affordable housing; public art requirements.
Status:  First closing was in 2001; over 2,300 homes built.



Fitzsimons

Project Features
Description: Commercial redevelopment of former 

Army medical center. 
Land Ownership:  Public, Local Redevelopment Authority (LRA).
Developer’s Interest:  Long-term lease.
Infrastructure Financing:  TIF, special districts.
Environmental:  Buyer responsible for remediation, but reimbursed 

out of development revenues plus interest and receives benefit of 
Army covenants; cost cap and PLL coverage under 
consideration.

Entitlements:  In process of obtaining new framework development 
plan approval and new general development plan.

Status:  Planning period under Development Agreement.



Denver Union Station

Project Features
Description:  Mixed use redevelopment of former historic rail station 

and surroundings.
Land Ownership:  Public.
Developer’s Interest:  Fee title generally / Historic station ownership 

still under negotiation.
Infrastructure Financing:  RTD sales tax, Federal funds, TIF, special 

district.
Environmental: VCUP covering most property implemented during 

development.
Entitlements:  Re-zoned prior to transaction in a new transit-mixed use 

zone district;  Master Plan approval.
Other Features:  Light rail hub and historic designations; affordable 

housing; public art.
Status:  Master Developer only recently selected.



Lowry

Project Features
Description: Mixed use redevelopment of military 

base.
Land Ownership:   Public; local redevelopment 

authority (LRA) formed by IGA between 
Denver and Aurora.

Developer’s Interest:  LRA is developer.
Infrastructure Financing:  TIF and special district; 

LRA issued bonds.
Environmental:  Some privatized cleanup; some 

“clean” transfer; contamination discovered by 
homebuilders with ensuing litigation.

Other Features: The Lowry Foundation is a non-
profit formed to enhance the quality of public 
spaces.

Status:  Builders have broken ground on final 
neighborhood; more than 25,000 people live, 
work or go to school at Lowry.



Gates East
Project Features

Description: Mixed use redevelopment of former
manufacturing site.

Land Ownership:   Private.
Developer’s Interest:  Fee title.
Infrastructure Financing:  Special district being 

considered.
Environmental:  Seller remediates to residential 

standards and obtains an NFA for source area 
prior to conveyance; ongoing remediation by 
seller on one parcel; indemnification from 
seller.

Entitlements:  Re-zoned to mixed use prior to 
conveyance; approval of general development 
plan and design guidelines.

Other Features:  Affordable housing.
Status:  North Parcel conveyed; remediation of 

Warehouse Parcel nearly complete.



Step 1.  Vision/land use and infrastructure planning

• Comprehensive Planning
– Stakeholders
– Context
– Vision
– Guiding Principles

• Structuring Elements
– Major transportation networks
– Open space network
– Land Uses and Community Facilities
– Utility Network

• Required under the BRAC laws for military bases



Step 2.  Environmental Due Diligence/cleanup

Managing and funding cleanup for sale from the 
public perspective:

• Publicly-Owned
– Standards and cleanup approach
– Contribution/Litigation
– Insurance programs

• Military Bases
– Early transfer with privatized cleanup
– Covenants and insurance



Step 2.  Environmental Due Diligence/cleanup

Private due diligence and planning considerations:

• Private
– Phase I/Phase II
– Regulatory programs available
– Insurance options
– Environmental standards driven by locality and negotiation
– Use restrictions

• Publicly-Owned
– Public records statutes may facilitate review
– Environmental standards set for by locality for infrastructure it will 

own
• Military Bases

– Standardized documents/remediation procedures
– Environmental covenants and use restrictions may apply



Step 3.  Choosing the development approach and the 
developer

• Management Structures
– One private master developer
– Quasi-public entity 
– Multiple private developers
– Government

• Master Developer selection process
– Who runs the process?
– Who selects?
– Criteria for selection

• Private
– Developer initiated



Step 4.  Cutting the deal

• Who are the players
• Who controls decision making process

– What is built
– When built
– Funding

• Who assumes environmental risk
• Military Bases

– Economic development discounts/market 
conveyance

– Federal requirements



Step 5.  Entitlements

• Comprehensive Plan
• Zoning
• Subdivision
• Site Plan
• Institutional Controls

Military Bases:
• Has the land use plan been implemented by the 

local land use authorities?



Step 6.  Financing of public infrastructure

The basics:
• What infrastructure, when built and how much will it cost?
• Financing Tools:

– Impact fees
– Exactions
– Developer funds
– Government funds
– Revenue sharing/tax increment financing
– Special districts
– 63-20 Corporations
– Constituted Authorities

• Military Bases
– Base infrastructure considerations



Step 7.  Marketing and Resale

• Private
– Disclosure, disclosure, disclosure- plan ahead
– Title issues

• What will the market accept
• Notices vs. use restrictions

– Dedication of public infrastructure
• Publicly-Owned

– Immunities will apply, but not to the private developer
– Contractually imposed “public benefits: such as affordable housing, 

schools, non-discrimination
– Dedication of public infrastructure

• Military Bases
– Military covenants will run with the land, unless there’s a process for 

removal



Step 8. It’s Worth It

• Lowry:  New research shows the Lowry 
redevelopment created a $5.7 billion gross 
economic impact between 1994 and 2005.

• Stapleton:  The City and County of Denver 
has realized $3.7 billion economic benefit 
between 1996 and 2005 of a total of $5.7 
billion benefit to the region.  Through 
buildout, the total benefit to Denver is 
projected to be $26.7 billion.



Lessons Learned
o Having a community consensus about the goals for 

redevelopment and the vision for redevelopment is essential.
o Structuring the land takedown over time needs to balance the cash flow objectives of both parties
o Residential standards for environmental remediation and conservative remedies have been important.
o Unknown conditions will be discovered after remediation is completed (asbestos in soil is always a 

potential issue on a redevelopment site). Clarity as to remediation responsibility and sufficient cash 
flow and immediately available funding is important.

o Time is of the essence.
o Implementing clean-up standards requires some professional judgment.
o There is ongoing tension between risk management extremes: “complete control” vs. “complete 

disclosure and disclaimer”.
o Not all NFAs are created equal – get standard wording agreed to in advance – and work with insuror.
o Contracts are subject to constant interpretation and re-interpretation in a long-term development 

transaction.
o Interesting opportunities, such as wetlands banking opportunities, may become available as a result of 

redevelopment.
o Redevelopment can be a springboard for innovative planning and sustainable development practices.
o Infrastructure construction is expensive, both long and short term. It takes more money than either the 

private or public sectors have to develop infrastructure. It takes funding from all sources and creative 
uses of all available financing mechanisms to provide adequate infrastructure in a timely manner. 

o Recognition of needs in advance with a good master infrastructure and parks plan is critical.

Stapleton



Military Bases

Lessons Learned
o Decisions regarding property ownership are an 

important early issue.
o Assuring that the costs of the public entity responsible for stewardship of redevelopment are 

covered is important.
o Establishing and understanding the development objectives of public entity in terms of types of 

projects (bioscience, no residential) is critical.
o Getting the public entity focused on identifying its long-term financial objectives, in a realistic 

way, is key to a long-term relationship.
o Agreement on development milestones and structuring termination provisions can address 

financial risk issues directly.
o Objective of maximizing project returns instead of land sale value changes the environmental risk-

return evaluation completely.
o Use restrictions and other environmental covenants look fine.
o Risk-based standards based on end-use look cost-effective, not scary.

o Solid waste vs. human health risk drivers can change the environmental due diligence approach: 
materials management estimates are the focus.

o The value of military environmental covenants appears minimal—make sure the money is there 
because the development pressure will require cleanup to happen before cost recovery litigation 
results in funding.

o Government needs to have ability to sue remediation company to assure that remediation is 
complete without risk or responsibility for remediation.

o UXO has a very different risk profile than other environmental issues.



Denver Union Station

Lessons Learned
o Remediation plans that can be implemented during 

development can ease the environmental remediation 
process concerns.

o Making the transportation elements work technically, and 
maximizing federal funding are key goals.

o Height limits significantly impact development returns.
o Integrating development with transit and other 

transportation elements is important.
o There are four public agencies involved, only one of which 

owns the site; an empowered public advocate is critical.



Gates East

Lessons Learned
o Oversight of environmental remediation 

by the buyer is worth the money when 
the seller is responsible for remediation.

o Manufacturing building reuse 
complicates the transaction.

o Seller indemnities can be very costly to 
negotiate; hard to know if there were 
cost savings over insurance policies..

o Entitlement considerations and vesting 
can be issues even after re-zoning, as the 
neighborhoods saw a real development 
plan.  Plan for this.



Questions?

Karen Aviles
Municipal Operations Section
Denver City Attorney’s Office
Karen.Aviles@denvergov.org

Katy J. Dunn
Assistant General Counsel
Forest City Stapleton, Inc.

Kdunn@stapletondenver.com

Arlene “Sam” V. Dykstra
Director of Municipal Operations Section

Denver City Attorney’s Office
Arlene.Dykstra@denvergov.org

Polly B. Jessen
Attorney

Kaplan Kirsch & Rockwell LLP
pjessen@kaplankirsch.com

The presentation materials will be posted at 
www.kaplankirsch.com.


